§930.36

agency agree to an alternative notifi-
cation schedule.

(Executive Order 12372, July 14, 1982 (47 FR
30959), as amended April 8, 1983 (48 FR 15587);
sec. 401, Intergovernmental Cooperation Act
of 1968, as amended (31 U.S.C. 6506); sec 204,
Demonstration Cities and Metropolitan De-
velopment Act of 1966 as amended (42 U.S.C.
3334)).

[44 FR 37143, June 25, 1979, as amended at 48
FR 29136, June 24, 1983]

§930.36 Availability of mediation for
negative determination disputes.

In the event of a serious disagree-
ment between a Federal agency and a
State agency regarding a determina-
tion related to whether a proposed ac-
tivity directly affects the coastal zone,
either party may seek the Secretarial
mediation services provided for in sub-
part G.

§930.37 Consistency determinations
for proposed activities.

(a) Federal agencies shall review
their proposed Federal activities which
directly affect the coastal zone in order
to develop consistency determinations
which indicate whether such activities
will be undertaken in a manner con-
sistent to the maximum extent prac-
ticable with approved State manage-
ment programs. Federal agencies are
encouraged to consult with State agen-
cies during their efforts to assess
whether such activities will be con-
sistent to the maximum extent prac-
ticable with such programs.

(b) In cases where Federal agencies
will be performing repeated activity
other than a development project (e.g.,
ongoing maintenance, waste disposal,
etc.) which cumulatively has a direct
effect upon the coastal zone, the agen-
cy may develop a general consistency
determination thereby avoiding the ne-
cessity of issuing separate consistency
determinations for each incremental
action controlled by the major activ-
ity. A general consistency determina-
tion may only be used in situations
where the incremental actions are re-
petitive or periodic, substantially simi-
lar in nature, and do not directly affect
the coastal zone when performed sepa-
rately. If a Federal agency issues a
general consistency determination, it
must thereafter periodically consult
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with the State agency to discuss the
manner in which the incremental ac-
tions are being undertaken.

(c) In cases where the Federal agency
has sufficient information to deter-
mine the consistency of a proposed de-
velopment project from planning to
completion, only one consistency de-
termination will be required. However,
in cases where major Federal decisions
related to a proposed development
project will be made in phases based
upon developing information, with
each subsequent phase subject to Fed-
eral agency discretion to implement al-
ternative decisions based upon such in-
formation (e.g., planning, siting, and
design decisions), a consistency deter-
mination will be required for each
major decision. In cases of phased deci-
sionmaking, Federal agencies shall en-
sure that the development project con-
tinues to be consistent to the max-
imum extent practicable with the
State’s management program.

§930.38 Consistency determinations
for activities initiated prior to man-
agement program approval.

(a) A consistency determination will
be required for ongoing Federal activi-
ties other than development projects
(e.g., waste disposal practices) initi-
ated prior to management program ap-
proval, which are governed by statu-
tory authority under which the Federal
agency retains discretion to reassess
and modify the activity. In these cases
the consistency determination must be
made by the Federal agency at the ear-
liest practicable time following man-
agement program approval, and the
State agency must be provided with a
consistency determination no later
than 120 days after management pro-
gram approval for ongoing activities
which the State agency lists or identi-
fies through monitoring as subject to
consistency with the management pro-
gram.

(b) A consistency determination shall
be required for major, phased Federal
development project decisions de-
scribed in §930.37(c) which are made
following management program ap-
proval and are related to development
projects initiated prior to program ap-
proval. In making these new decisions,
Federal agencies shall consider coastal
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zone effects not fully evaluated at the
outset of the project. This provision
shall not apply to phased Federal deci-
sions which were specifically described,
considered and approved prior to man-
agement program approval (e.g., in a
final environmental impact statement
issued pursuant to the National Envi-
ronmental Policy Act).

§930.39 Content of a consistency de-
termination.

(a) The consistency determination
shall include a brief statement indi-
cating whether or not the proposed ac-
tivity will be undertaken in a manner
consistent to the maximum extent
practicable with the management pro-
gram. The statement must be based
upon an evaluation of the relevant pro-
visions of the management program.
The consistency determination shall
also include a detailed description of
the activity, its associated facilities,
and their coastal zone effects, and com-
prehensive data and information suffi-
cient to support the Federal agency’s
consistency statement. The amount of
detail in the statement evaluation, ac-
tivity description and supporting infor-
mation shall be commensurate with
the expected effects of the activity on
the coastal zone.

(b) Federal agencies shall be guided
by the following in making their con-
sistency determinations. The activity
(e.g., project siting and constuction),
its direct effects (e.g., air, water, waste
discharges, etc.), and associated facili-
ties (e.g., proposed siting and construc-
tion of access road, connecting pipe-
line, support buildings, etc.) and the di-
rect effects of the associated facilities
(e.g., erosion, wetlands, beach access
impacts, etc.) must all be consistent to
the maximum extent practicable with
the management program. Although
nonassociated facilities (e.g., rec-
reational housing which is induced by
but not necessarily related to a Federal
harbor dredging project—see §930.21)
must be included within the consist-
ency determination’s description of the
direct effects of the activity, Federal
agencies are not responsible for evalu-
ating the consistency of such facilities.

(¢c) In making their consistency de-
terminations, Federal agencies shall
give appropriate weight to the various

§930.40

types of provisions within the manage-
ment program. Federal agencies must
ensure that their activities are con-
sistent to the maximum extent prac-
ticable with the enforceable, manda-
tory policies of the management pro-
gram. However, Federal agencies need
only give adequate consideration to
management program provisions which
are in the nature of recommendations.
Finally, Federal agencies do not have
to evaluate coastal zone effects for
which the management program does
not contain mandatory or rec-
ommended policies because, in the ab-
sence of such provisions, there is no
basis for making a consistency deter-
mination with respect to such effects.

(d) When Federal agency standards
are more restrictive than standards or
requirements contained in the State’s
management program, the Federal
agency may continue to apply its
stricter standards (e.g., restrict project
development or design alternatives
notwithstanding permissive manage-
ment program policies). In such cases
the Federal agency should inform the
State agency in the consistency deter-
mination of the statutory, regulatory
or other basis for the application of the
stricter standards.

§930.40 Multiple Federal agency par-
ticipation.

Whenever more than one Federal
agency is involved in conducting or
supporting a Federal activity or its as-
sociated facilities directly affecting
the coastal zone, or is involved in a
group of Federal activities related to
each other because of their geographic
proximity, consideration should be
given to the preparation of one consist-
ency determination for all the Federal
activities involved. In such cases, Fed-
eral agencies should consider joint
preparation or lead agency develop-
ment of the consistency determination.
In either case, the consistency deter-
mination (a) must be transmitted to
the State agency at least 90 days before
final decisions are taken by any of the
participating agencies, (b) must indi-
cate whether or not each of the pro-
posed activities is consistent to the
maximum extent practicable with the
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